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IMPUTATIONS AGAINST PROSECUTION WITNESSES 
by 


R. B. DAVIDSON, LL.B. (SYDNEY) 
Barrister-at-Law 


An accused person generally cannot be cross-examined for 
the purpose of establishing that he has a bad character. How- 
ever, there are well known exceptions to this rule.“ An 
important exception exists where the nature or conduct of the 
defence is such as to involve imputations on the character of the 
prosecutor or the witnesses for the prosecution. This exception 
was introduced as an integral part of the legislative reforms 
permitting an accused person to be a competent witness in his 
own defence.@! It may be termed a compromise protection to 
the accused in the event of him giving evidence upon oath. 
There is a sharp edged conflict in the cases upon this subject, 
and a fineness of distinction which is hardly justifiable.“! The 
modern tendency has been to solve the ubiquitous doubts, which 
have veiled the life of the legislation, by resort to judicial 
discretion. 


Legislative provisions 


The exception under discussion is contained in proviso (f) 
(ii) of s. 1 of the Criminal Evidence Act 1898 and this pro- 
vision has counterparts in the legislation of the States of 
Western Australia,! South Australia,“! Victoria"! and Tas- 
mania."] Section 407 of the Crimes Act 1900 of the State of 
New South Wales provides inter alia that every accused person 
in a criminal proceeding shall be competent to give evidence 
in such proceeding provided that no person charged with an 
indictable offence shall be liable to be questioned on cross- 
examination as to his previous character or antecedents without 
the leave of the judge. The courts have interpreted this section 
as vesting a discretion in the trial judge which should be 
exercised upon the principles laid down in comprehensive terms 
in the Criminal Evidence Act 1898."! In Queensland prior to 





[1] See generally Halsbury’s Laws of England, 3rd Ed., Vol. 10, p. 449 
et seq. 


[2] See R. v. Jenkins (1945), 31 Cr. App. R. 1 at p. 14 et seq.; Glanville 
Williams, The Proof of Guilt, p. 159 et seq. 


[3] See Taylor on Evidence (1920), 11th Ed., Vol. 11, p. 929, Julius 
Stone (1935), 51 L.Q.R. 443, 466; (1942), 58 L.Q.R. 369; Curwood v. 
R. (1944), 69 C.L.R. 561 at p. 568 per Latham, C.J. 


[4] Evidence Act 1906, s. 8 (1) (e) (ii) (W.A.). 
Evidence Act 1929, s. 18 (vi) (b) (S.A.). 
Crimes Act 1958, s. 399 (e) (ii) (Vic.). 
Evidence Act 1910, s. 85 (v) (b) (Tas.). 


See R. v. Woods, [1956] S.R. (N.S.W.) 142; R. v. Thomas, [1957] 
S.R. (N.S.W.) 292; R. v. Dunn (1958), 75 W.N. (N.S.W.) 423. 
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the enactment of the Criminal Code and Other Acts Amendment 
Act 1961 an accused person tendering himself or herself as a 
witness was liable to cross-examination as in other cases."! 


The general approach!°] 


Until 1912 there were two divergent lines of decision. Such 
cases as R. v. Bridgewater,“" R. v. Preston™?] and R. v. 
Westfall"*) typified the proposition that if the defence which 
was relied upon involved imputations on witnesses for the 
prosecution in relation to the facts of the case and not outside 
those facts, the making of such imputations did not deprive the 
prisoner of the statutory protection. On the other hand, such 
cases as R. v. Rouse") and R. v. Wright™" clearly established 
that the fact that the imputations were a necessary part of the 


defence was positive ground for permitting the cross- 
examination. 


In R. v. Sheean™®! it was held that the prisoner upon a 
charge of rape could not be cross-examined as to his character 
simply because he alleged that the prosecutrix consented. It was 
alleged in R. v. Turner” not only that the prosecutrix consented 
to intercourse but that she also offered to commit an act of 
gross indecency upon the accused. The court held that questions 
along these lines did not entail a liability to be cross-examined 
as to character because same were aimed at the proof of consent 
and were directed to the particulars thereof. The burden, of 
course, lay upon the prosecution to negative consent and the 
allegations amounted to no more than a denial of an ingredient 
in the charge. In R. v. Hudson"! it was held that it is not 
legitimate to qualify the words in the section by adding or 
inserting the words “unnecessarily” or “unjustifiably” or “for 
purposes other than that of developing the defence” or other 
similar words. In this case the prisoner was not protected by 
the statute from cross-examination where he accused prosecution 
witnesses of being the perpetrators of the crime with which he 
was charged. LORD SIMON, L.C., delivering the judgment of the 
House of Lords in Stirland v. Director of Public Prosecutions, 


[9] See s. 618A inserted into the Queensland Criminal Code by the said 
Criminal Code and Other Acts Amendment Act 1961; R. W. Gee, The 
Right to Cross-Examine an Accused as to character, [1961] 14 Aust. 
Law 65 and 103; The Criminal Law Amendment Act 1892, s. 3 (Q.); 
R. F. Carter, Criminal Law of Queensland (1958), pp. 305, 383, and 
c.f. The New Zealand Evidence Act 1908, s. 5 (3). 

[10] See J. D. Newton, Putting Character in Issue (1956), Crim. L.R. 241, 
where that author divides the cases into those representing a liberal 
view and those representing a strict view. He then formulates eight 
qualifications of the strict view. 


[11] [1905] 1 K.B. 131. 

[12] [1909] 1 K.B. 568. 

[18] (1912), 7 Cr. App. R. 176. 

[14] [1904] 1 K.B. 184. 

[15] (1910), 5 Cr. App. R. 131. 

[16] (1908), 21 Cox C.C. 561. 

[17] [1944] 1 K.B. 4638; [1944] 1 All E.R. 599. 


[18] [1912] 2 K.B. 464; and see the explanation of the decisions in R. v. 
Bridgewater; R. v. Preston and R. v. Westfall in this case. 


[19] [1944] A.C. 315 at p. 327; [1944] 2 All E.R. 13. 
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approved the decision in R. v. Turner™! and stated that an 
accused is not to be regarded as depriving himself of the pro- 
tection of the section because the proper conduct of his defence 
necessitates the making of injurious reflections on the prosecutor 
or his witnesses. 


Subsequently, in R. v. Jenkins,“ the Court of Criminal 
Appeal specifically approved the statement of principle in R. v. 
Hudson and held that it was not effected by the said proposition 
laid down by the House of Lords in Stirland v. Director of Public 
| Prosecutions. In R. v. Cook?) the former court stated that the 
difficulties created by the exception under discussion are best 
dealt with in accordance with the principle in R. v. Hudson as 
applied in R. v. Jenkins as the attempt to give the words in the 
Act a limited construction has led to decisions which it is 
difficult to reconcile. In accordance with this view the rape cases 
have been regarded as falling within an exceptional category.'@*! 


Provocation and self defence 

Rupert Cross, writing in the Law Quarterly Review,"*! 
has advocted the extension of the exception noted in the rape 
} cases to all cases where the conduct at the time of the crime 
} charged would at least support a plea of self defence or provoca- 
| tion. In 1958 in R. v. Cunningham™! the Court of Criminal 
Appeal was not prepared to concede in the circumstances of 


j that case that if provocation was a defence to a charge of 
] malicious wounding then the accused who made allegations for 
| the purpose of establishing same could not be cross-examined 
i as to character. It was, however, held that provocation was not 
| a defence. 


In the Scottish case of O’Hara v. H.M. Advocate! the 
| charge against the accused was that of assaulting two police 
constables and allegations made for the purpose of establishing 
defences of prvocation and self defence were held not to render 
} the prisoner liable to cross-examination upon his character. The 
Lord Justice Clerk construed the Statute inter alia in relation 
4 to the background of the criminal law. After considering the 
| wording of the section he drew a distinction between cases 
| where the cross-examination is necessary to enable the accused 
| fairly to establish his defence and cases where the cross- 
examination attacks the general character of the witness. LorpD 
| JAMIESON and LORD STEVENSON delivered separate judgments 
| concurring in the decision. 





) [20] [1944] 1 K.B. 463; [1944] 1 All E.R. 599. 

) [21] (1945), 31 Cr. App. R. 1. 

| [22] [1959] 2 All E.R. 97. 

} [23] See R. v. Clark, [1955] 3 All E.R. 29. 

[24] Imputations on the Prosecutor’s Character (1959), 75 L.Q.R. 176. 
[25] [1958] 3 All E.R. 711. 

| [26] [1948] S.C. (J.) 90. 
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The dictum in R. v. Cunningham is consistent with the 
judgments in R. v. Hudson"! and R. v. Jenkins.@*! It is incon- 
sistent with the judgments in such cases as R. v. Biggin,®®! R. 
v. Preston™! and R. v. Donovan.“ It is submitted that it is 
inconsistent with the said statement in Stirland’s Case. 


In Curwood v. R.™) the prisoner had upon his trial asserted 
that a written confession signed by him was not voluntarily 
made. It was held by the High Court of Australia that the trial 
judge had been right in permitting cross-examination of the 
accused upon his character.™*! It is submitted that in inter- 
preting the aforesaid statement in Stirland v. Director of 
Public Prosecutions™! the High Court recognized a funda- 
mental distinction between the accused defending himself from 
the charge itself and defending himself from the proof of the 
charge. The imputations by the prisoner in R. v. Cunningham 
would fall within the former category for he was not making 
a defence based upon imputations in relation to the proof of the 
charge. Upon this interpretation the prisoner would be protected 
from cross-examination as to his character. A legitimate legal 
defence must always fall within the said former category. 


Gross conflict of evidence 


It is clearly established that a mere emphatic denial by 
the prisoner will not render him liable to cross-examination 
upon any criminal record he may possess.) It is quite 
appropriate for him to say, for instance, that the police are not 
telling the truth, for in such case he is not making an attack 
upon the character of the witnesses for the prosecution but he 
is merely attacking the evidence given by them in court.!* 


It was pointed out by the New South Wales Court of 
Criminal Appeal, in R. v. Woods,@" that the authorities show 
that it makes no difference that the denial is vigorous and even 
disparaging in its expression or that the imputatic’) of deliberate 
untruthfulness is explicit.@*! : 





[27] [1912] 2 K.B. 464. 

[28] (1945), 31 Cr. App. R. 1. 

[29] [1920] 1 K.B. 213 at 221. 

[30] [1909] 1 K.B. 575. 

[31] (1934), 25 Cr. App. R. 3. 

[32] (1944), 69 C.L.R. 561. 

[33] And see also R. v. Marshall (1899), 63 J.P. 36; R. v. Rouse, [1904] 
1 K.B. 184; R. v. Wright (1910), 5 Cr. App. R. 131; R. v. Roberts 
(1920), 37 T.L.R. 69; R. v. Jones (1923), 39 T.L.R. 457; R. v. 


Dunkley, [1927] 1 K.B. 323; [1926] All E.R. Rep. 187; R. v. Woolley, 
[1924] V.L.R. 123. 


[34] [1944] A.C. 315; [1944] 2 All E.R. 13. 

[35] See R. v. Rouse, [1904] 1 K.B. 184; R. v. Billings, [1961] V.R. 127. 

[36] See generally Curwood v. R. (1944), 69 C.L.R. 561; R. v. Preston, 
[1909] 1 K.B. 568; R. v. Wright (1910), 5 Cr. App. R. 131; R. v. Jones 
(1923), 17 Cr. App. R. 117. 

[37] [1956] S.R. (N.S.W.) 142. 

[38] See R. v. Rappolt (1911), 6 Cr. App. R. 156; R. v. Rouse, [1904] 1 
K.B. 184; (1956), 30 A.L.J. 262; Curwood v. R. (1944), 69 C.L.R. 561 
at 587; R. v. Billings, [1961] V.R. 127 at p. 139. 
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In R. v. Clark the accused at his trial denied that a 
written statement signed by him was his statement. It was held 


} that this allegation was more than an emphatic denial and 


involved an attack on the prosecution’s police witnesses. In 
other words, it was an attack upon the conduct of the police 


| witnesses as distinct from and outside their evidence in the 


case. This decision has been applied by the New South Wales 
Court of Criminal Appeal in R. v. Dunn"! and R. v. Martin,“ 
where it has been held that the cross-examination of the 
prisoner as to his character may be allowed where the conflict 
between his evidence and that of the prosecution is so gross 
that it could not possibly be explained by mere misunderstanding 
or forgetfulness or exaggeration, and amounts clearly to an 
allegation of fabrication of evidence by the Crown witnesses."?! 


In R. v. Brown,*! SMITH, J., sitting as a member of the 
Victorian Court of Criminal Appeal, stated that one thing can- 
not be said to “involve” another unless the second is contained 
within the first or is an implication or consequence that is not 
dependent upon the existence of extraneous and independent 
circumstances or events which may or may not accompany the 
first. Thus, an assessment of the minds of the particular persons 
who gave evidence for the prosecution and a judgment as to 
whether, upon the hypothesis of the defence version being 
correct, those particular persons would be more likely to be 
lying than mistaken, is extraneous to and independent of the 
nature of the defence and its conduct and does not involve an 
imputation within the meaning of the section. His Honour 
illustrates that such an assessment is necessary no matter how 
obvious ‘the inference may seem to be.'**! This is discussed by 
the Full Court of the Supreme Court of Victoria in R. v. 
Billings,“! where the Court favours the view that the subject 
problem is best dealt with by the exercise of a judicial discretion 
upon the lines indicated in the judgment in R. v. Cook. It 
was held that this latter question arises after the prosecution 
has shown on the balance of probabilities that a reasonable jury 
would construe, as making the imputation, the evidence or other 
matter relied on by the Crown. However, the Court was of the 
view that mere denials by an accused, as distinct from impu- 
tations of perjury, are not to be converted into such imputations 
by a process of reasoning on the part of the trial judge, to the 
effect that if the denials are not true the possibility of a mistake 
upon the part of a Crown witness is so remote that such witness 
must be guilty of perjury. 


[39] [1955] 3 All E.R. 29. 

[40] (1958), 75 W.N. (N.S.W.) 423. 

[41] [1960] S.R. (N.S.W.) 286. 

[42] And see R. v. Billings, [1961] V.R. 127 at p. 139. 
[43] [1960] V.R. 382. 

[44] See pp. 394 and 395. 

[45] [1961] V.R. 127 at p. 138 et seq. 

[46] [1959] 2 All E.R. 97. 
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The Trial Judge’s discretion 


The judgments in R. v. Jenkins“ and R. v. Cook*®! show | bee 
that even where cross-examination on the prisoner’s previous 





convictions has been rendered admissible in law by the nature — 
or conduct of the defence there is a discretion to disallow same. (a) 
G. D. Nokes has deplored the introduction of this element of pris 
uncertainty and has pointed out that the assumption of a (b) 
discretion not to enforce a statute is open to objection.™®! How- the 
ever, there is a general discretion in all criminal matters to suc 
exclude legally admissible evidence where the prejudicial effect Cre 
outweighs the evidentiary value. (ce) 
| to 
R. v. Cook™"! was a case in which the prisoner alleged that | ver 
a statement had been obtained from him by a police constable | (d 
by means of a threat that, if he did not speak, his wife would be | all 
charged. The judgment indicates that no firm rule can be laid cre 
down to govern the circumstances there under consideration. In || | 
fact, as long ago as 1927 Lorp HEewanrt, C.J., remarked in R. v. (e 
Dunkley! that it is not possible to lay down, as the authorities the 
then stood, a series of formulas or regulations upon the matter. (f 
The Court of Criminal Appeal in the former case considered re! 
that the section should be given its natural and ordinary mean- 
ing and the trial judge should in his discretion, which should be 
exercised so as to see that the defence is not unfairly prejudiced, Me 
do what is necessary in the circumstances to protect the accused W 
from an application of the provision that would be too severe.!**! om 
The Court indicated that the trial judge would normally extend th 
protection to a prisoner who was endeavouring only to develop pint 
a line of defence as opposed to a deliberate attack upon the oF 
conduct of the police officer calculated to discredit him wholly as 
a witness. However, in cases of the description in question Ay 
where there is no hard and fast rule, some warning to the 
defence that it is going too far is of great importance."*) The tr 
trial judge should weigh the prejudicial effect against the damage iy 
done by the attack on the prosecution’s witnesses and must a 
generally exercise his discretion so as to secure a trial that is in 
fair both to the prosecution and to the defence. ul 
TOP oF ae oars! ae PO LE w 
[47] (1945), 31 Cr. App. R. 1. , 
[48] [1959] 2 All E.R. 97; and see also R. v. Coombes, [1961] Crim. L.R. 54. ql 
re 
[49] G. D. Nokes, Imputations on the Prosecution (1959), 22 M.L.R. 511. Je 
[50] See Harris v. Director of Public Prosecutions, [1952] A.C. 694; [1952] 
1 All E.R. 1044. Ce 
F 
[51] [1959] 2 All E.R. 97. ; 
[52] [1927] 1 K.B. 323 at 330; [1926] All E.R. Rep. 187. [f 
f 
[53] an the application of this decision in R. v. Brown, [1960] Crim. L.R. : 
[( 


[54] See also R. v. Morris (1959), 43 Cr. App. R. 206 at pp. 209-10. 
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In R. v. Brown") it was held that the trial judge had 
exercised his discretion wrongly as relevant considerations had 
been disregarded. The following matters were regarded in that 
case as important :— 


(a) the legislation is not intended to make the introduction of a 
prisoner’s previous convictions other than exceptional. 


(b) the prejudicial effect on the defence of questions relating to 
the accused’s long criminal record needed to be weighed against 
such damage as the judge might think had been done to the 
Crown case by the imputations. 


(c) on the issue of credibility, it might be unfair to the Crown 
to leave the Crown witnesses under an imputation while pre- 
venting the Crown from bringing out the accused’s record. 


(d) the actual prejudicial effect of the cross-examination, if 
=" might far exceed its legitimate evidentiary effect upon 
credit. 


(e) great efforts had been made by the defence to make it clear 
that memory only and not honesty was the subject of attack. 


(f) cousel for the defence had not been warned, but had been 
refused advice when he sought it from the judge. 


It is clear from the judgments of the House of Lords in 
Maxwell v. Director of Public Prosecutions®! and the New South 
Wales Court of Criminal Appeal in R. v. Hutton") that the 
exclusionary discretion would operate inter alia in a case where 
there is the risk of the jury being misled into thinking that the 
evidence goes to the commission of the crime and not to mere 
credibility.©*! 


Appellate review of Trial Judge’s discretion 


It was pointed out in R. v. Jenkins! that the fact that the 
trial judge has a discretion has the effect of restricting the 
judicial review of the exercise thereof upon appeal. In R. v. 
Cookl®! it is stated that the Court of Criminal Appeal will not 
interfere with the exercise of a discretion by the trial judge 
unless he has erred in principle or there is no material on 
which he could properly have arrived at his decision. This 
principle was applied by the New South Wales Court of Criminal 
Appeal in R. v. Martin.) In the course of considering the 
question of appellate review of a trial judge’s discretion to 
reject confessional evidence, DAVIDSON, J., stated in R. v. 
Jeffries'®2] that the Court of Appeal would interfere where the 


[55] [1960] V.R. 382. 
[56] [1935] A.C. 309 at p. 321; [1934] All E.R. Rep. 168. 
[57] (1936), 36 S.R. (N.S.W.) 534. 

[58] And see also Curwood v. R. (1944), 69 C.L.R. 561. 
[59] (1945), 3 Cr. App. R. 1 at p. 15. 

[60] [1959] 2 All E.R. 97 at p. 101. 

[61] [1960] S.R. (N.S.W.) 286. 

[62] (1947), 47 S.R. (N.S.W.) 284 at p. 304. 
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exercise of the discretion by the judge was so gross as to lead 
to a miscarriage of justice.*! The resistance by the courts to 
the judicial review of a trial judge’s discretion in matters of 
practice and procedure has been more stringent than in matters 
of substantive right."*!) However, in R. v. Flynn") it was 
decided that where the very nature of the defence necessarily 
involves an imputation against a prosecution witness it will as 
a general rule be a wrong exercise of the discretion to permit 
cross-examination of the accused as to his character. It is 
submitted that the qualification to any such rule is unfortunate. 
The court stated!) in this case that the appellate court will 
interfere if the discretion has been exercised upon broad prin- 
ciples or the trial judge has failed to give weight to matters 
which he should have had in mind. 


The conception limited to cross-examination 


In R. v. Butterwasser'™! the accused had not given 
evidence upon oath, and he had not adduced any evidence of 
good character. It was held that the prosecution could not call 
evidence of the prisoner’s bad character merely because counsel 
for the defence had attacked the character of witnesses for the 
prosecution. In these circumstances, the prisoner does not put 
his own character in issue. This decision has recently been 
applied by the New South Wales Court of Criminal Appeal in 
R. v. Thomas"! and in the joint appeals of R. v. Franklin and 
de Maco.'*! 


Relevancy of cross-examination 
The judgments in the decisions of Curwood v. R.,"*! R. v. 

Crooks) and R. v. Hutton"! show that the cross-examination 

is relevant only to credibility and the trial judge should so 

direct the jury." 

[63] See also Stirland v. Director of Public Prosecutions (1944), A.C. 315; 
[1944] 2 All E.R. 13, per Viscount Simon, L.C., at A.C. p. 324; R. v. 
Voisin, [1918] 1 K.B. 5381; McDermott v. R. (1948), 76 C.L.R. 501, 
per Latham, C.J., at p. 515. 

[64] See Re The Will of Gilbert (1946), 46 S.R. (N.S.W.) 318 at p. 323; 
Lovell v. Lovell (1950), 81 C.L.R. 513 at p. 532. 

[64a] [1961] 3 All E.R. 58. 

[64b] See [1961] 3 All E.R. 58 at p. 63. 

[65] [1948] 1 K.B. 4; [1947] 2 All E.R. 415. 

[66] [1957] S.R. (N.S.W.) 292. 

[67] [1958] S.R. (N.S.W.) 18. 

[68] (1944), 69 C.L.R. 561, per Latham, C.J., at p. 568, and per Williams, 
J., at p. 594. 

[69] (1944), 44 S.R. (N.S.W.) 390. 

[70] (1936), 36 S.R. (N.S.W.) 534. 

[71] And see also R. v. Woolcott Forbes (1944), 44 S.R. (N.S.W.) 333; as 
to the considerations underlying the admissibility of evidence of the 
good character and rejection of evidence of the bad character of 
the accused see Attwood v. R., [1960] A.L.R. 321; (1960), 33 
A.L.J.R. 537; Stewart v. R. (1935), 52 C.L.R. 739; R. v. Griffin 
(1871), 10 S.C.R. (N.S.W.) 91; G. D. Nokes, An Introduction 
to Evidence (1952), p. 110 et seq., and the authorities there cited; 
Glanville Williams, The Proof of Guilt (1955), p. 156 et seq., p. 159 
et seq.; Cross on Evidence (1958), p. 307 et seq.; Wills on Evidence, 
3rd Ed., p. 86 et seq.; Stephen, A History of the Criminal Law of 

England (1883), p. 449. 
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The prosecution 


In R. v. Baldwin") the Court of Criminal Appeal applied 
the decision in R. v. Beecham"! and pointed out that it is not 
right for counsel for the Crown to ask questions for the purpose 
of eliciting answers which may be of such a kind as to involve 
the accused person inadvertently in the mischief provided for 
in the Statute."] The New South Wales Court of Criminal 
Appeal in R. v. Woods") stated that it is seldom that an answer 
given by the prisoner during cross-examination will be classed 
as the nature or conduct of the defence.'"*! Discretion should be 
exercised by prosecuting counsel in claiming the right." 


Reform 


It is submitted that a reconsideration of the aforesaid rule 
with a view to reform is needed. SIR OWEN DIXON in Curwood 
v. R.'81 was clearly of the view that the every-day distinction 
between cross-examining to the issue and cross-examining to 
credit would provide a satisfactory solution of the difficulties 
involved. The judgments in R. v. Hutton,'*) R. v. Crooks®"! and 
R. v. Biggin" illustrate that the justification for the cross- 
examination lies in the fact that the defence is conducted or the 
nature thereof is such as necessarily to involve the proposition 
that because of the conduct of the witnesses for the prosecution 
they are therefore not reliable witnesses."*! The adoption of 
the wide view mentioned in this paragraph would depend upon a 
prior recognition that where the alleged misconduct is admissible 
as relevant to the issues in the case, there is a sufficient safe- 
guard, in the light of actual factual situations, in the fact that 
the rejection of the defence may be rendered imminent if 
unsupported and unfounded allegations are made. 


[72] (1912), 7 Cr. App. R. 176. 

[73] [1920] 1 K.B. 213. 

[74] And see also R. v. Eidenow (1932), 23 Cr. App. R. 145. 
[75] [1956] S.R. (N.S.W.) 142. 


[76] And as to this aspect see also R. v. Jones (1909), 26 LJ. 59; R. v. 
Rouse, [1904] 1 K.B. 184 at p. 187; R. v. Everitt, [1921] V.L.R. 245; 
R. v. Billings, [1961] V.R. 127 at p. 134. 

[77] R. v. Dunkley, [1927] 1 K.B. 323; [1926] All E.R. Rep. 187; R. v. 
Woods, [1956] S.R. (N.S.W.) 142. 

[78] (1944), 69 C.L.R. 561 esp. at p. 585. 

[79] (1936), 86 S.R. (N.S.W.) 534. 

[80] (1944), 44 S.R. (N.S.W.) 390. 

[81] [1920] 1 K.B. 213 at p. 221. 

[82] The exception does not, for instance, embrace imputations against 
the committing magistrate, a police officer who was not called by the 
prosecution as a witness, the deceased man in a murder trial or 
counsel for the Crown. This is nicely illustrated by the decisions in 
R. v. Westfall (1925), 18 Cr. App. R. 175; R. v. Biggin, [1921] 3 

K.B. 464; R. v. Gillis, [1957] V.R. 91, and R. v. Billings, [1961] V.R. 

127. 
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GUARANTEES OF INFANTS’ CONTRACTS 
by 
B. H. MCPHERSON* 


The recent case of Yeoman Credit, Ltd. v. Latter™! serves 
as a reminder of some of the problems which can arise from the 
contractual incapacity of infants. The point at issue before the 
Court of Appeal was whether a person of full age was liable 
on an undertaking to indemnify against loss a party who 
entered into a hire-purchase transaction with an infant. In 
the result he was held liable and the court was able to leave 
unanswered the vexed question of whether the same result 
would follow if the undertaking had been in the form of a 
guarantee instead of an indemnity. This problem is one of some 
practical importance since hire-purchase and other agreements 
to which an infant is a party are by no means uncommon, and 
the other contracting party frequently insists upon a guarantee 
by someone of age. Whether this does in fact provide adequate 
protection in the event of default by the infant is a question 
to which, it seems, a definite answer cannot be given.@! The 
cause of difficulty in these cases is twofold. It arises, on the one 
hand, from the nature and extent of a surety’s liability—a 
liability which is acknowledged to be only accessory to the main 
obligation—and on the other, from the fact that the contracts 
of infants are visited by the law with varying degrees of 
invalidity. 


In the course of development the rules governing contracts 
of guarantee have been much influenced by the Roman law rules 
on the same subject. In particular, the extent of a surety’s 
liability to the creditor has on more than one occasion been 
determined according to the general principle expressed by the 
French jurist Pothier.™! He says: “As the obligation of sureties 
is, according to our definition, an obligation accessory to that 
of the principal debtor, it follows that is of the essence of the 
obligation that there should be a valid obligation of the principal 
debtor; consequently, if the principal debtor is not obliged, 
neither is the surety, as there can be no accessory without a 
principal obligation according to the rule of law...”. The 
principle embodied in this statement, namely, that the obligation 
of the surety is co-extensive with that of the principal debtor, 


*B.A. (Natal), B.A., LL.B. (Cantab.), Lecturer in Law, University of 
Queensland. 


[1] [1961] 2 All E.R. 294, C.A.; [1961] 1 W.L.R. 828. 


[2] As to the provision in the State Hire Purchase Acts that “No guar- 
antor is liable to any further or other extent than the hirer”, see 
Else-Mitchell and Parsons: Hire-Purchase Law (3rd Ed.), p. 119. It 
is submitted that the learned authors are correct in their view that 
this “does not derogate from the exceptions which exist under the 
common law”. 

[3] Law of Obligations: Evans’ translation (1806), vol. 1, p. 229. This 

passage seems to have attained prominence through its inclusion in 

De Colyar’s Law of Guarantees: see 2nd Ed. (1885), p. 184. 
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has been used to justify the exemption from liability of a surety 
in cases where the main contract has been terminated by 
rescission,"! where it was unenforceable by reason of failure 
to comply with the provisions of the Money-lenders Acts, and 
where the principal transaction was rendered illegal by statute." 


The rule has not, however, been applied with consistency 
throughout. At least one clear exception has been recognized 
in the case of directors who guarantee a loan made to a company: 
they have been held liable notwithstanding that the principal 
contract was void because ultra vires the company,” and 
similar exceptions exist in the case of debts affected by bank- 
ruptcy and company liquidations. Indeed, so little can any 
single principle be isolated from the cases that Mr. R. Else- 
Mitchell (as he then was) considered that these decisions could 
be explained only in terms of judicial policy and not legal logic. 
“The general rule of co-extensive liability is subject to 
important modifications, some of which, on logical analysis, 
depend on fine distinctions. . .”.!! 


Such conclusions hardly promise a solution to the problem 
under consideration and such meagre judicial authority as 
does exist is generally of rather doubtful quality. Its incon- 
clusiveness, moreover, is increased by the fact that the validity 
of infants’ contracts varies in degree according to the nature 
of the transaction involved. The first and most simple of such 
cases is where the infant contracts for the supply of necessaries 
or concludes some other agreement which is beneficial to him. 
Here he is himself bound and there seems little reason to doubt 
that the same is therefore also true of an adult who guarantees 
performance of such contracts." 


But outside this field an infant is liable upon his contract 
only to a limited extent. At common law if the transaction is 
one by which he acquires an interest in some subject-matter 
of a permanent nature!'®! the contract is binding unless repudi- 
ated during infancy or within a reasonable time thereafter. And 
contracts not of these preceding two kinds are said to be “not 
bindmg” unless ratified upon reaching majority. Those in the 
former category have been conveniently described as “positive 
voidable contracts”, the latter as “negative voidable con- 
tracts”.“") The existing complexities have, however, been 


[4] McDonald v. Dennys Lascelles, Ltd. (1933), 48 C.L.R. 457. 

[5] Eldridge & Morris v. Taylor, [1931] 2 K.B. 416; [1931] All E.R. Rep. 
542. 

[6] Swan v. Bank of Scotland (1836), 10 Bli. (N.S.) 627. 


[7] Yorkshire Railway Wagon Co. v. Maclure (1882), 21 Ch. D. 309; 
Australian Joint Stock Bank v. Croudace (1899), 20 L.R. (N.S.W.) 
361; Union Bank of Australia, Ltd. v. Puddy, [1949] V.L.R. 242. 

[8] See article: Js a surety’s liability co-extensive with that of the 
principal debtor? in (1947), 63 L.Q.R. 355 at p. 370. 

[9] De Colyar’s Law of Guarantees, 2nd Ed., pp. 85-86. 

[10] Such as land, or company shares: North Western Railway Co. v. 
M’ Michael (1850), 5 Ex. 114. 


[11] By A. G. Guest: Anson’s Law of Contract (21st Ed.) at pp. 170-171. 
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increased by the addition, in the Infants Relief Act, 1874,"?! of 
a further concept—that of contracts “absolutely void’. Despite 
the width of this phrase its primary meaning seems to be that 
such contracts are incapable of ratification, for it is admitted 
they do have a limited effect.™*! 


This brief survey will serve to illustrate that the guarantor’s 
liability need not necessarily be the same in one class of infants’ 
contract as in another, although the existing authority (such as 
it is) suggests that in all cases the guarantee is in fact void. 

It is convenient to consider first the guarantor’s liability in 
cases of the kind last mentioned, that is, where the principal 
contract is one which the legislature has declared to be 
“absolutely void”. This question arose for determination in 
Wauthier v. Wilson,"*! where PICKFORD, J., on the authority of 
the company loan cases held a father liable as guarantor to his 
infant son. This decision was affirmed on appeal!'*! but on the 
different ground that, as the transaction involved a promissory 
note which had been signed by the father, the latter was liable 
as joint principal despite the fact that he had signed as 
guarantor.''*! The problem under discussion was therefore left 
unresolved, but there is a faint suggestion in the judgments that 
the Court of Appeal would not have agreed with the view that 
a guarantor would be liable in a case of this kind. This sugges- 
tion was adopted by OLIVER, J., in Coutts & Co. v. Browne- 
Lecky™” in order to justify a conclusion contrary to that of 
PICKFORD, J. The case was one in which the infant first 
defendant’s bank overdraft had been guaranteed by second and 
third defendants who were of full age. The learned judge, 
relying on the “Pothier principle” quoted above, held that the 
latter incurred no liability on their guarantee, and seemed 
inclined to think that the company loan cases might require 
reconsideration. 

This decision was strongly criticized by Dr. E. J. Cohn,!"®! 
who drew attention to the fact that both Pothier and the Roman 
law recognized that the general principle was subject to 
exception: namely, that a guarantor who knew he was guaran- 
teeing the contract of a minor remained bound by the guarantee 
despite the fact that the minor’s obligation was not legal, but 
only “natural” and hence unenforceable by legal action. Dr. 
Cohn thought that a similar rule might prevail in English law 
and pointed to the principle expressed in Bacon’s Abridgement 
that “Infancy is a personal privilege of which no one can take 
advantage but the infant himself”. 

[12] Adopted in Victoria: Supreme Court Act, 1958, s. 69; Tasmania: 

Infants Relief Act 1875, s. 2. 


[13] Stocks v. Wilson, [1913] 2 K.B. 235 at p. 246; Pearce v. Brain, [1929] 
2 K.B. 310; [1929] All E.R. Rep. 627. 
[14] (1911), 27 T.L.R. 582. 


[15] (1912), 28 T.L.R. 239, C.A. Followed in Pearson v. Calder (1916), 35 
Ontario L.R. 524 (App. Div.). 


[16] For a criticism of this, see 63 L.Q.R. at p. 659, n. 11. 
[17] [1947] K.B. 104; [1946] 2 All E.R. 207. 

[18] 10 Modern Law Review, p. 40. 

[19] Bacon’s Ab. “Infancy”, 1, 4. 
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Despite these criticisms, however, the decision in Coutts v. 
Browne-Lecky™*! was followed and applied in New Zealand in 
Robinson’s Motor Vehicles, Ltd. v. Graham.) In this case an 
infant had failed to maintain payment of instalments due in 
respect of a car which he had obtained on hire-purchase terms. 
NORTH, J., declined to hold the guarantor liable in respect of 
the default payments. His Honour felt himself bound by the 
authorities and by the words of the statute" to reach this 
conclusion, but appears to have been influenced also by the fact 
that “there seems no reason in principle why an innocent 
guarantor should pay when she cannot be subrogated to any 
valid claim against the infant’”.@*] The answer to considerations 
of this kind must surely be that virtually all guarantors may be 
said to be “innocent”, and that it is precisely because of the 
elusive character of infants’ liability that the creditor insists 
upon an adult guarantor in these cases. Nor is there any good 
reason why a person of full age should thus be permitted to 
regard an undertaking of this kind as devoid of all legal 
significance for himself. 

These decisions are, of course, authority only for contracts 
affected by the Infants Relief Act in jurisdictions where its 
provisions have been adopted.'°*"! There appears to be no decision 
dealing directly with effect of a guarantee of a contract in the 
class referred to'*! as “negative voidable”, i.e., an agreement 
not binding unless ratified after majority. Some of the older 
decisions which appear to involve this point are concerned with 
apprenticeship agreements and in these the guarantor was held 
liable notwithstanding that these contracts did not bind the 
infant unless ratified by him.@*! Apprenticeship agreements were, 
however, subject to somewhat special considerations of policy 
and rules of custom,'*! and it is in any case not at all clear 
that the obligation was not regarded as primary rather than 
accessory. Indeed, in the older cases the courts seem to have 
been somewhat astute to construe the adult’s liability as primary 
in order to avoid the obvious absurdity involved in finding his 
undertaking to be worthless.@* 


The remaining category is that of contracts which are 
voidable only by some postive act, i.e., agreements which bind 
until disaffirmed by the infant. The precise effect of this 
repudiation does not seem to have been determined, but it 
probably does not have the effect, as does rescission in equity, 
of avoiding the contract ab initio. At least, the balance of 
academic opinion is that it does not relieve from liabilities 
[19a] [1947] K.B. 104; [1946] 2 All E.R. 207. 

[20] [1956] N.Z.L.R. 545. 

[21] Section 12, Infants Act (1908) (N.Z.). 

[22] [1956] N.Z.L.R. at p. 550. 

[22a] See note [12] supra. 

[23] See note [11] supra. 

[24] Branch v. Ewington (1780), 2 Doug. 518; Cuming v. Hill (1819), 3 
B. & Ald. 59; “the avoidance of the apprenticeship by the son... 
cannot discharge the father’s covenant”, per Abbot, C.J., at p. 59. 

{25] Leake on Contracts (2nd ed., 1878), at p. 550. 

[26] Harris v. Huntbach (1757), 1 Burr. 373; Dunecomb v. Tickridge 
(1648), Aleyn 94. 
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already accrued due before repudiation,” and in respect of these 
one would expect the guarantee to be given effect. As regards 
liabilities subsequently falling due, the decision in Land and 
Homes, Ltd. v. Roe'*! is against holding the guarantor liable: 
there an infant entered into an agreement to purchase land 
from the plaintiff company, the price to be paid in instalments. 
After attaining the age of twenty-one he repudiated the contract 
and the plaintiff sued the defendant as guarantor, claiming the 
balance of moneys due under the contract. DWYER, J., thought 
that the question depended upon “the ordinary application of 
the principles regarding contracts of suretyship rather than 
anything else’ and held the guarantor not liable, saying that 
“once the principal contract is ended, then the accessory 
obligation must end also’. This decision can hardly be 
regarded as concluding the point, however, as it is not 
particularly well reasoned and his Honour appears to have 
been largely influenced by what, it is submitted, was the legally 
irrelevant fact that the plaintiff would be entitled to retain 
instalments already paid, while the infant would receive 
nothing. ™° 


Whatever may be the correctness or otherwise of the above 
decisions (and it is submitted that none of them is decisive) 
they all clearly illustrate the dangers of reliance upon guarantees 
where infants’ contracts are involved. The decision in Yeoman 
Credit, Ltd. v. Latter" shows how these defects can be avoided 
—by drawing the adult’s undertaking in the form of an 
indemnity instead of a guarantee. The distinction between 
these two concepts is not perhaps as clear as might be hoped,?! 
but the essential difference consists in this: in the former the 
undertaking is to secure the promisee against all loss (or, as 
is often said, to keep him “harmless”) ; in the latter the under- 
taking is to answer for the “debt, default, or miscarriage of 
another’’!*1—it is “a promise to be liable for a debt conditionally 
on the principal debtor making default”.@4] Thus, in the first 
the operative requirement is proof of loss; in the second it is 
default in meeting an obligation. To this a further observation 
may be added: in Latter’s Case the Court of Appeal (DAVIES, 
L.J., dissenting) were induced to view the matter as one 
involving an indemnity rather than a guarantee by the fact 





[27] Cheshire & Fifoot (4th ed.) at p. 337; Chitty on Contracts (20th ed.) 
at pp. 593-4; citing Cork and Bandon Railway Co. v. Cazenove (1847), 
10 Q.B. 935. 


[28] (1936), 39 W.A.L.R. 27. 
[29] At p. 29. 


[30] This is at least doubtful: the infant might have been in a_ position 
to allege a total failure of consideration: see Corpe v. Ewington 
(1833), 10 Bing. 252. 


[31] [1961] 2 All E.R. 294; [1961] 1 W.L.R. 828. 
[32] See Rowlatt on Principal and Surety (3rd ed.) at pp. 43-44. 
[33] Statute of Frauds, s. 4. 


[34] Guild & Co. v. Conroy, [1894] 885 at p. 895, per Davey, L.J. See also 
Reader v. Kingham (1862), 13 C.B.N.S. 344; Eastwood v. Kenyon 
(1840), 11 Ad. & E. 438. 
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that the parties were all aware that the primary debtor was an 
infant and therefore that “it must have been their intention 
that the promise of the adult promisor should have an inde- 
pendent validity”.@*] If this eminently reasonable view were 
to prevail (and it was apparently the approach favoured in the 
very early cases on the subject'*)) then many of the difficulties 
canvassed above might be avoided. Whether this would be 
sufficient in all cases to protect the individuals who do not enjoy 
the benefit of accurate legal advice is a question which the 
courts may one day be disposed to consider. There is certainly 
no logical reason why guarantees of infants’ contracts should 
receive different treatment from guarantees of ultra vires 
company loans. 





CASE NOTE 


Workers’ Compensation 


Privy Council — Workers’ compensation — Worker contracting 
silicosis long after leaving employment—Compensation not pay- 
able for silicosis at date of worker leaving employment—Sub- 
sequent amending legislation providing for payment of compen- 


sation in cases of silicosis—Victoria Workers’ Compensation Act 
1951, Section 12 (1). 


The respondent whilst employed by the appellant between 
1931 and 1938 was exposed to dust containing silica and, as a 
result of such exposure, developed silicosis. The first symptoms 
of the disease appeared in 1950 and in 1955 a doctor certified 
the respondent’s disability to earn full wages by reason of 
silicosis. After leaving the appellant’s employment the 
respondent did not work again, her time being fully occupied in 
domestic duties. During the period of her employment, the 
Victoria Workers’ Compensation Act 1928 did not include 
silicosis among a list of scheduled diseases for which compensa- 
tion was payable. An amendment was made to the Act in 1946 
which was to be read and construed as one with the 1938 Act. 
The Workers’ Compensation Acts were consolidated in 1951 and 


Section 12 (1) reproduced the 1946 amendment which was as 
follows: 


“Where — (a) a medical practitioner certifies that a 
worker is suffering from a disease and is thereby disabled 
from earning full wages at the work at which he was 
employed; or (b) the death of a worker is caused by any 
disease—and the disease is due to the nature of any employ- 
ment in which the worker was employed at any time prior 
to the date of the disablement, then subject to the provisions 





[35] [1961] 2 All E.R. 294 at p. 300. 


[36] Harris v. Huntbach (1757), 1 Burr. 373; Duneomb v. Tickridge 
(1648), Aleyn 94. 
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hereinafter contained the worker or his dependants shall 
be entitled to compensation under this Act as if the disease © 
were a personal injury by accident arising out of or in the 7 
course of that employment and the disablement shall be = 
treated as the happening of the accident.” 


LorD RED, delivering the judgment on behalf of the Board 
(VISCOUNT SIMONDS, LORD REID, LORD RADCLIFFE, LORD TUCKER 
and Lorp Hopson), stated that the presumption that a law was 
not to have a retrospective operation could not be said to be 
applicable in circumstances such as the present case either to 
workers ceasing employment before 1946 or continuing in 


noxious employment thereafter and subsequently contracting 
silicosis. 


With regard to workers continuing in employment after 
1946 to hold in favour of the presumption would mean that such 
a worker becoming disabled by disease after 1946 would have 
to show that the disease was contracted after 1946, which would 
give rise to much uncertainty in cases of diseases of slow onset 
such as silicosis where the date of contraction is indefinite. 


With regard to workers ceasing employment before 1946 
and subsequently becoming disabled by the disease, LORD REID 
declared that s. 12 did not require the worker to show that the 
disease was sustained during his employment. Apart from over- 
coming the express statutory provision that the disablement is to 
be treated as the happening of the injury, any conclusion to this 
effect would require the assumptions that contraction of the 
disease is the injury and the disease is always contracted during 
the employment. The worker would have to show by medical 
evidence that the disease was contracted before he left the employ- 
ment. In diseases of slow onset such as silicosis, it could not be 
positively asserted that the disease was contracted during the 
employment and then lay dormant for a long period before 
becoming manifest. The only fact which could be definitely 
established was the inhalation of noxious fumes during the 
employment which in itself was not the injury. For these reasons 
the decision in Victoria Insurance Co., Ltd. v. Junction North 
Broken Hill Mine, [1925] A.C. 354 that the date of the con- 
traction of the disease is the date for fixing liability could not 
be regarded as a principle of general application. 


In the circumstances, as the section did not require the 
respondent to still be employed when she sustained the injury 
and as the respondent sustained the injury arising out of her 
employment after the 1946 amendment and the disease was 
due to the nature of the respondent’s employment at any time 
prior to her disablement the presumption against the statute 
being retrospective could have little weight at all. Whilst the 
Board recognized that the decision in Greenhill v. “Daily Record” 
Glasgow, Ltd. (1909), 1 S.L.T. 344 could lead to the opposite 
conclusion, the judgment in that case could not be accepted in 
view of the considerations developed in subsequent cases and 
in the present case. (Sunshine Porcelain Potteries Proprietary, 
Ltd. v. Nash, [1961] 3 All E.R. 203.) 
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COMMONWEALTH OF AUSTRALIA 


BARRISTERS oe SOLICITORS 


The Attorney-General’s Department in Canberra is 
seeking legal executives with professional attainments 
of a high order. Permanent appointments will be 
as— 


ASSISTANT SECRETARY at £4,033 p.a. 

Two positions of very senior status are vacant in the Executive 
Division. Applicants selected will be responsible through a First 
Assistant Secretary to the Head of the Department for 
questions of law, legal policy and law reform in one of the three 
sections of the Division, the main fields of which are 
respectively—(a) law reform generally, restrictive trade 
practices and judiciary; (b) industrial property and bank- 
ruptcy; and (c) marriage, divorce and family law. 


PRINCIPAL LEGAL OFFICER to £3,271 p.a. 
There are two vacancies up to £3,271; one is in the 
Parliamentary Drafting Division and is concerned with drafting 
Bills for Parliament and associated duties, including advice to 
Ministers during the passage of Bills through Parliament; 
the other is in the Executive Division to undertake, under 
an Assistant Secretary, administration and review of laws in 
one of the three sections referred to above. A third vacancy 
exists up to £2,751 in the Parliamentary Drafting Division. The 
duties of this position are concerned with legislative drafting, 
including subordinate legislation, and associated duties. 
Commencing salaries will depend on qualifications and 
experience. 


Qualifications: Applicants should be barristers or solicitors with 
superior legal and administrative experience, sound knowledge of 
constitutional law and general knowledge of Commonwealth laws. 
For positions in the Parliamentary Drafting Division, applicants 
should have experience in legislative drafting or wide general legal 
experience and an aptitude for legislative drafting. 


Where to apply: Applications should reach the Secretary, 
Attorney-General’s Department, Canberra, by 31st October, 1961, 
and should contain details of qualifications and experience. Further 
information about conditions, duties, accommodation, etc., may 
be obtained from the Commonwealth Deputy Crown Solicitor 
in each State or from the Secretary, Attorney-General’s Depart- 
ment, Canberra. 


Housing: Applicants should indicate whether they will require 
priority for Government housing. Whilst awaiting Government 
housing, appointees will receive an allowance to assist with rental 
costs 





W. E. Smith Limited, Webb and Boundary Streets, Croydon. 








